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STATEMENT OF THE CASE 

Marion Owens was elected Governor of Old York in 2005. Owens is a 

popular member of the Old York State Assembly, his public approval ratings are 

above 65%, and the Old York media has endorsed each of his major policy 

objectives.  

After signing a major bill into law, Owens announced he would be taking a 

vacation—without his family—at his beach house on Old York’s Argentina Beach.  

A year prior to his election, Owens had met Joanie Baier, a seventeen 

year-old high school student who lived with her parents on Old York’s Naval 

Base. The two developed a romantic relationship. Baier had fallen in love with 

Owens and pleaded he make their relationship public. Owens refused. When 

Baier threatened to reveal their relationship to the press, Owens stated he would 

disavow any statements made by Baier. Owens believed that the media would 

credit any statements he made denying the relationship. Baier became emotional 

and began to shout obscenities at Owens. Owens then insisted Baier return 

home, and drover her back to the Naval Base.  

Owens spent the next day at the beach house alone, but that evening 

returned to Baier’s house. He convinced her to come back with him to the beach 

house. Mid-way to the beach house, Owens once again indicated that their 

relationship needed to remain secret. Baier then pulled out a gun she had 

purchased during the day, and forced Owens to go back to her parents’ house. 

Once inside, Baier told Owens to sit on the couch. Baier then shot Owens twice. 
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The first bullet grazed Owens’ scalp. The second bullet penetrated Owens’ chest. 

Baier then wrote a five-page letter setting out the history of her relationship with 

the Governor.  

A neighbor called the military police. When the officers arrived on scene, 

they saw the Governor lying on the floor unconscious and Baier sitting in the 

corner crying. The officers took Baier into custody.  

Within moments, news of the tragic series of events surfaced on local and 

national media stations. In the days and weeks that followed, these media outlets 

provided relentless coverage. Baier and her family were harassed by local and 

national media outlets.  Hundreds of stories were published on television, blogs, 

websites, newspapers, magazines, and tabloids.  

The U.S. Attorney quickly charged Baier with firearm offenses, assault 

with intent to kill, kidnapping, and attempted murder under a federal enclave 

within the meaning of the Assimilative Crimes Act. In a local media interview, the 

U.S. Attorney announced that he intended to seek a life sentence without the 

possibility of parole.  

The District Court for the District of Old York denied Baier’s Motion for 

Change of Venue (“Motion”). A jury found Baier guilty of all charges. The District 

Court then sentenced Baier to life in prison without the possibility of parole.  

The United States Court of Appeals for the Fourteenth Circuit held that the 

District Court applied the wrong standard when deciding Baier’s Motion and 

Baier’s life sentence without parole was unconstitutional. Subsequently, the 

Court of Appeals ordered a new trial.  
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A petition for Writ of Certiorari to the United States Supreme Court was 

filed by the U.S. Attorney.  

 
ARGUMENT 

I.      JOANIE BAIER SHOULD HAVE BEEN GRANTED A CHANGE OF 
VENUE BECAUSE THERE WAS A REASONABLE LIKELIHOOD HER 
RIGHT TO A FAIR TRIAL COULD NOT BE GUARANTEED IN OLD 
YORK DUE TO PRETRIAL PUBLICITY. 

 
 The Sixth Amendment guarantees those accused of a crime a “public trial, 

by an impartial jury of the state and district wherein the crime shall have been 

committed.” U.S. Const. amend. VI. Furthermore, the Fourteenth Amendment 

guarantees the accused shall not be deprived of  “life, liberty, or property, without 

due process of law.” U.S. Const. amend. XIV, § 1. This guarantee is known as 

procedural due process. Rideau v. Louisiana, 373 U.S. 723, 726, 83 S. Ct. 1417 

1419 (1963). Courts have interpreted procedural due process to guarantee a “fair 

trial and fair tribunal” as well as the “absence of bias.” In re Murchison, 349 U.S. 

133, 136, 75 S. Ct. 623, 625 (1955). 

The justice system has always “endeavored to prevent even the 

probability of unfairness.” Id.  “Due process is denied” by the appearance of bias, 

even if actual bias is not shown. Peters v. Kiff, 407 U.S. 493, 502 (1972). A 

change of venue is proper when pretrial publicity prevents the accused from 

receiving the protections of procedural due process.   

Under Federal Rule of Criminal Procedure § 21(a) change of venue is 

proper when “so great a prejudice against the defendant exists in the transferring 

district that the defendant cannot obtain a fair and impartial trial there.”  A 
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defendant is denied her right to a fair trial when any factor causes the judge or 

the juror “to forget the burden of proof required to convict the defendant, or which 

might lead him not to hold the balance nice, clear and true between the State and 

the accused.” Estes v. Texas, 381 U.S. 532, 543, 85 S. Ct. 1628, 1633 (1965). 

This bias may be established actually or presumptively. Murphy v. Florida, 421 

U.S. 794, 799, 95 S. Ct. 2031, 2036 (1975).   

A.  The “reasonable likelihood” standard adopted by the Fourteenth 
Circuit is superior to the “impossible” standard adopted by the 
Tenth Circuit because the former is more effective in protecting due 
process rights under the constitution. 

 
 The Fourteenth Circuit has held that a change of venue is property when 

pretrial publicity creates a “reasonable likelihood” that the defendant will be 

denied a fair trial.  There is a split in the Circuits regarding the proper standard 

for a change of venue due to pretrial publicity.  Under the Fourteenth Circuit’s 

“reasonable likelihood” standard, a defendant is entitled to a change of venue 

when it is “more probable than not” the defendant fail to receive a fair trial. 

(App.Ct. Opinion, 26). In contrast, in the Tenth Circuit in order for a defendant to 

obtain a change of venue, she must show that pretrial publicity makes a fair trial 

“impossible.” Goss v. Nelson, 439 F.3d 621, 628, 2006 U.S. App. LEXIS 4051, 

16 (10th Cir. Kan. 2006). The proper rule is the “reasonable likelihood” standard 

because this standard better protects the rights of the accused than the 

“impossible” standard adopted by the Tenth Circuit. Sheppard, 384 U.S. 333, 

363, 86 S. Ct. 1507, 1523 (1966).  In notorious cases pretrial publicity can create 

“so huge a wave public passion” that prejudice against the defendant becomes 
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inherent in the community, thus denying the right to a fair trial. Irvin v. Dowd, 366 

U.S. 717, 728, 81 S. Ct. 1639, 1645 (U.S. 1961). 

In the Tenth Circuit, pretrial publicity creates prejudice when it becomes 

“impossible” for a defendant to receive a fair trial. “Impossible” means “the 

publicity in essence displaced the judicial process, thereby denying the 

defendant his constitutional right to a fair trial.” Goss at 621, 630 2006 U.S. App. 

LEXIS 4051 at 20 (10th Cir. 2006) (quoting U.S. v. McVeigh, 153 F.3d 1166, 

1181, 1998 U.S. App. LEXIS 21877 at 21 (10th Cir. 1998)). Under the 

“impossible” standard, a change of venue will be granted only if the defendant 

can show that “an irrepressibly hostile attitude pervaded the community.” Stafford 

v. Saffle, 34 F.3d 1557, 1566, 1994 U.S. App. LEXIS 24923 at 27 (10th Cir. 

1994) quoting United States v. Abello-Silva, 948 F.2d 1168, 1176 (10th Cir. 

1991). 

 The Tenth Circuit’s “impossible” standard for change of venue is 

inconsistent with due process principles because it tolerates prejudice against 

the defendant so long as the prejudice does not make a fair trail impossible.  For 

example, in Goss the defendant was accused of murdering his girlfriend. The 

girlfriend came from a prominent family in the town where the murder occurred. 

Even though there was wide pretrial publicity and even though one of the jurors 

participated in the manhunt for the defendant, the motion for change of venue 

was denied.  The defendant argued that prejudice should be presumed among 

the potential jurors. On appeal, the Tenth Circuit Court of Appeals ruled that 

because it was not “impossible” for the defendant to receive a fair trial without a 
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change of venue, the trial court was correct to deny the motion. Goss, 439 F.3d 

at 630, 2006 U.S. App. LEXIS 4051 at 20.  The court in Goss held that a change 

of venue due to pretrial publicity is only proper when “the defendant [can] 

establish that an irrepressibly hostile attitude pervaded the community.” Goss, 

439 F.3d at 629, 2006 U.S. App. LEXIS 4051 at 16. Under the Tenth Circuit’s 

standard, prejudice with the probability to deny due process and a fair trial is 

tolerable. 

In contrast, the standard adopted by the Fourteenth Circuit entitles a 

defendant to a change of venue based on a presumption of prejudice if there is a 

“reasonable likelihood” that it is “’more probable than not’ that [the accused] will 

not receive a fair trial.” (App.Ct. Opinion, 26) (quoting Martinez v. Super. Ct. of 

Placer Co., 29 Cal. 3d 574, 578, 629 P.2d 502, 504 (Cal. 1981)).  Additionally, 

any “doubt as to the necessity” of a change of venue “should be resolved in favor 

of the venue change” because “a pretrial motion for change of venue provides 

both the trial and the appellate court with sufficient flexibility, after consideration 

of all the evidence, to insure a fair trial.” Id. at 503-504, 29 Cal. 3d at 578 (Cal. 

1981).  

The Fourteenth Circuit’s “reasonable likelihood” standard better protects 

the accused from prejudice than the “impossible” standard. The “reasonable 

likelihood” standard is more likely to recognize and prevent prejudice than the 

“impossible” standard because prejudice is at times inherent rather than 

apparent.  Most often, a defendant who alleges deprivation of due process rights 

must identify the prejudice.  However, “at times a procedure employed by the 
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State involves such a probability that prejudice will result that it is deemed 

inherently lacking in due process.”  Estes, 381 U.S. at 542-43, 85 S. Ct. at 1632-

33. 

Additionally, procedural due process seeks to protect the accused from 

the “possible temptation” of the fact finder to abandon the appropriate burden of 

proof.   Any procedure which tempts the fact finder to not “hold the balance nice, 

clear and true between the State and the accused, denies the latter due process 

of law.” Caperton v. A. T. Massey Coal Co., 129 S. Ct. 2252, 2260, 173 L. Ed. 2d 

1208, 1218  (2009) (quoting Tumey v. Ohio, 273 U.S. 510, 533, 47 S. Ct. 437, 

758 (1927)). 

Where the effect of pretrial publicity is unclear, deference should be given 

to the due process rights of the accused. “Our system of law has always 

endeavored to prevent even the probability of unfairness.” Offutt v. United States, 

348 U.S. 11, 14. at 136. The  “reasonable likelihood” standard is more consistent 

with the broader constitutional principles encompassing procedural due process 

than the “impossible” standard. 

B.  Dramatic changes in media necessitate re-examining the way the 
law affects the rights of the accused to due process and a fair trial.  

 
The media landscape has changed substantially since the Court 

established a half-century ago in Estes, Rideau and Sheppard that prejudice 

could be presumed.  The change in the media landscape has altered the way the 

media interacts with the judicial process.  The standards for Rule 21(a) motions 

established a half-century ago should be reviewed to account for changes in the 

media landscape. 
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When the media landscape dramatically changes the potential for pretrial 

publicity to pervade a trial, the court should re-examine how it determines 

prejudice.  For example, in Estes v. Texas the pretrial hearings were broadcast 

live on television. Estes was decided in 1965, approximately 10 years after 

television began to be a mainstream media outlet.   This Court expressed 

concern over how the new medium would interact with the justice system and in 

particular with the rights of the accused.  The Court correctly recognized that 

changes in the media landscape require corresponding adjustments in law. “Time 

works changes, brings into existence new conditions and purposes. Therefore a 

principle to be vital must be capable of wider application than the mischief which 

gave it birth.” Estes, 381 U.S. at 564, 85 S. Ct. at 1643. (quoting Brown v. Bd. of 

Educ., 347 U.S. 483, 492, 74 S. Ct. 686, 690 (1954)); See also Weems v. United 

States, 217 U.S. 349, 373, 30 S. Ct. 544, 552 (1910).   

In 1965, media consumers would have received essentially all of their 

information from a relatively small handful of largely objective media outlets 

adhering to professional standards of ethics.  Courts in 1965 could safely 

assume jurors exposed to the facts of a case through largely objective media 

were not necessarily biased.  In this environment, the “impossible” standard 

seems more practical than it does today.  

 Similarly, in this case there have been substantial changes in the media 

landscape since Estes, Rideau and Sheppard were decided.  Since those cases, 

television media now includes several round the clock cable television news 

networks such as YAWN, CNN, Fox News and MSNBC. Additionally, and 
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perhaps most importantly, consumers of information now obtain a substantial 

amount of their news through the Internet.   Unlike traditional print and broadcast 

media, whose operators adhere to a professional code of ethics, the operators of 

online blogs adhere to no collective ethics standard.  In fact, they are often 

anonymous and escape accountability entirely.  Even on the websites operated 

by mainstream media print and broadcast outlets, anonymous comments are 

often allowed on articles. These comments also escape accountability.  Under 

the impossibility standard, to show actual bias the defendant would be required 

to obtain and read every news article, watch and listen to every news broadcast, 

listen to every commentator, read every blog post and read every comment left 

on every online article and blog post.  This is a daunting task for any defendant, 

but an impossible task for defendants in a high profile cases with intense media 

coverage.  

In high profile cases today it is impossible to know what jurors have been 

exposed to and whether that information was accurate, inflammatory or biased. 

For example, in the present case, the news of the incident and affair  between 

Baier and Governor Owens fueled an online feeding frenzy.  There was a 

relentless barrage of online news articles, comments to those articles and blog 

posts. If a defendant cannot obtain the presumption of prejudice in a case with 

explosive, constant and pervasive media coverage such as this, they must show 

actual bias in order to obtain a change of venue. Goss, 439 F.3d at 627, 2006 

U.S. App. LEXIS 4051 at 12; See also Irvin v. Dowd, 366 U.S. 717, 724, 81 S. Ct. 

1639, 1643 (1961).  
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The District Court argues adopting the “reasonable likelihood” standard 

would reduce judicial economy.  This is not likely. The precedential impact of 

adjusting the standard is very narrow. Most trials receive little or no publicity. For 

trials that receive publicity, the publicity is usually not sensational, relentless or 

explosive.  For those trials, it will still be assumed that a juror exposed to pretrial 

publicity is objective. Mu'Min v. Virginia, 500 U.S. 415, 111 S. Ct. 1899, 1908 

(1991); See also Patton v. Yount, 467 U.S. 1025, 1035, 104 S. Ct. 2885, 2891 

(1984). However, for cases with sensational, relentless or explosive media 

coverage, the defendant will only need to show a “reasonable likelihood” that 

they will not receive a fair trial. Cases of this nature are extraordinary and 

uncommon. 

 As a result of the dramatic changes to how citizens obtain their news and 

information, the court should apply the “reasonable likelihood” standard to Rule 

21(a) motions for change of venue in cases of extraordinary media coverage in 

order to preserve the purpose. 

C. When pretrial publicity creates a reasonable likelihood that the 
defendant will be denied a fair trial, prejudice should be presumed 
for purposes of considering change of venue. 

 
Affirming the Circuit Court’s standard of a presumption of prejudice when 

there is a  “reasonable likelihood” that pretrial publicity will prevent the defendant 

from being denied procedural due process.  

1. The “reasonable likelihood” standard more effectively 
preserves the defendant’s right to a fair trial than the 
“impossibility standard” because the intense pretrial publicity 
has the potential to bias jurors with irrelevant and salacious 
information about the defendant. 
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The “reasonable likelihood” standard should be applied to the present case 

because the State of Old York was subjected to a “bombardment” of 

unprecedented media coverage prior to the trial.  This coverage was so 

pervasive, relentless and intense that holding the trial on remand in Old York will 

result in a “reasonable likelihood” that the process will be “inherently lacking in 

due process.” Estes, 381 U.S. at 542-43, 85 S. Ct. at 1632-33.   

Like the present case, in Estes the community from which jurors were 

selected was “bombarded” with pretrial publicity.  The bombardment in Old York 

included intense media coverage on twenty four hour news networks, blogs and 

other online media in addition to the U.S. Attorney strategically utilizing the 

pretrial publicity. In Estes, the Supreme Court overturned the conviction of Billy 

Estes, who had been accused of swindling. Pretrial publicity violated his right to a 

fair trial and impartial jury.  The trial court had allowed the pretrial hearing to be 

broadcast live on television and radio.  Some of the eventual jurors were in the 

broadcast audience.   

The Supreme Court ruled the broadcasts in Estes had resulted in a 

“bombardment of the community” with information about the case that signaled 

the “notorious character that the trial would take.” Estes, 381 U.S. at 551, 85 S. 

Ct. at 1637 (1965). Live broadcasts of court proceedings were extremely 

uncommon in 1965. 

Similarly, the State of Old York was “bombarded” with media coverage of the 

shooting of Governor Owens. However, the “bombardment” in this case has an 

even greater probability for prejudice than in Estes for two reasons. First, the 
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coverage in this case encompassed not only the traditional print and broadcast 

media as in Estes, but also cable news channels, online news sites and blogs. 

Second, the “bombardment” in Baier was even more intense and relentless than 

in Estes because it was constant and round the clock. The feeding frenzy for 

information in Baier resulted in Baier and her family being hounded relentlessly 

by the media everywhere they went.  Throughout this coverage, the citizens of 

Old York observed an aggressive and intense monitoring of Baier’s life and 

movements. 

In another case, Irvin, the defendant was accused of murder.  The defendant 

received a change of venue due to pretrial publicity.  However, the case was 

assigned to the adjoining county where the effect of the pretrial publicity was 

essentially the same.   The defendant again moved for a change of venue, but 

was denied.  This Court found bias in the jury as a result of “a barrage of 

newspaper headlines, articles, cartoons and pictures [that] was unleashed 

against [the defendant] during the six or seven months preceding his trial.” The 

pretrial publicity included information about the case as well as information about 

the Baier’s prior convictions. Irvin, 366 U.S. at 725, 81 S. Ct. at 1644.  

Similarly, in the present case, the citizens of Old York have been inundated 

with information about the case.  Just as the public in Irvin may have been 

prejudiced against the defendant based upon his prior convictions, so too the 

public in this case may be prejudiced against Baier because of the extensive 

details of her past romantic life that have been revealed in the media. This could 

cause the public to view Baier as the aggressor in establishing a romantic 
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relationship with the Governor.  For other members of the public, Baier may be 

seen as promiscuous and therefore unreliable. 

In applying the precedents from Estes, Rideau and Irvin this Court indicated 

that no single or specific factor “presumptively deprives the defendant of due 

process.” Murphy, 421 at 799, 95 S. Ct.  2036. Rather, the court should consider 

the “totality of the circumstances.” Id. 

In his dissent, Judge Thrace distinguishes these cases.  He argues this case 

does not have any unique aggravating factors present in Sheppard, Rideau and 

Irvin.  However, this case is very similar. In each of the cases where the 

Supreme Court has presumed prejudice, the jurors were affected by the pretrial 

publicity in a way that went beyond a simple objective telling of the facts of the 

case. Each had one or more aggravating factors that in the “totality of the 

circumstances” presumptively denied the accused to the right to a fair trial. Id. 

Simply put, Old York was “bombarded” by the media in such a way as to 

deprive Joanie Baier of procedural due process.  The coverage went beyond a 

mere telling of the facts.  For example, the U.S. Attorney timed when he filed 

charges against Baier so as to “capitalize” on the effect of the media coverage.  

(Record, at 5).  This suggests that the U.S. Attorney felt the media coverage had 

created an environment favorable to prosecution and adverse to Baier. 

Moreover, the U.S. Attorney granted an exclusive interview to YAWN wherein he 

announced that “he intended to seek a life sentence without the possibility of 

parole.”  (Record, at 5).  The U.S. Attorney is experienced in media public 

relations.  In contrast, Baier, a 17 year old, is not.  Joanie Baier is unable to 



19 
 

match the media sophistication of the U.S. Attorney.  Baier lacks the experience 

and contacts to arrange a successful YAWN interview to rebut the assertions of 

the U.S. Attorney. Consequently, the two parties are not on equal footing in the 

court of public opinion.   

In Estes this Court stated that pretrial publicity can often be “more harmful” 

than publicity during the trial because “it may well set the community opinion as 

to guilt or innocence.” Estes v. Texas, 381 U.S. 532, 536, 547 (1965).  Under the 

“impossible” standard, a motion for change of venue cannot be granted even 

though Old York citizens were bombarded by the media. For remand the 

“reasonable likelihood” standard should be adopted because the collective effect 

of the pretrial publicity by the media may have set community opinion against 

Joanie Baier. 

2. The “reasonable likelihood” standard better preserves the 
defendant’s right to a fair trial than the “impossibility” 
standard because intense media coverage can create a 
latent bias in the jury pool that effectively tries the defendant 
in the media. 

 
The “reasonable likelihood” standard should be adopted by this Court 

because it preserves the defendant’s right to be judged by an impartial panel of 

jurors.  When a defendant is effectively tried in the media, her due process rights 

are only protected by a change of venue.  

In Rideau v. Louisiana, this Court presumed prejudice and granted a 

change of venue.  The defendant was accused of robbery, kidnapping and 

murder.   The defendant had been unknowingly videotaped while being 

“interviewed” by the local sheriff.  At the time of the “interview” the defendant had 
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no counsel present.  The videotape was broadcast repeatedly on local television. 

The entire community was saturated by several broadcasts of the “interview.”  

The court held that the broadcasts had the effect of trying the case in the 

broadcast media without the traditional protections afforded to the accused. 

Rideau, 373 U.S. at 727, 83 S. Ct. at 1419 (1963). 

In Sheppard v. Maxwell, the defendant had been accused of murdering his 

wife and child. As in Rideau the Supreme Court presumed prejudice because 

there was inflammatory media coverage prior to and during the trial. The court 

held this coverage deprived the accused of the right to a fair trial. Sheppard, 384 

U.S. at 363, 86 S. Ct. at 1522.  

Similarly, in the present case, the “relentless coverage” (R.4) coupled with 

the U.S. Attorney’s strategic use of the media had the effect of trying the Joanie 

Baier in the Old York media.  “All angles” of the Joanie Baier story were covered 

by the Old York media including information about Baier’s past romantic 

relationships, interviews with the U.S. Attorney and people who knew her. 

Cable news outlets such as YAWN hire “contributors” who provide 

analysis on hot stories.  Likewise, blogs are generally not objective and not 

governed by the ethical standards of professional reporting. The shortcomings of 

blogs as a medium become more concrete when the breadth of coverage of a 

story or issue spans many blogs, as in the present case.  These types of media 

content subject jurors to not only objective information about the case, but also 

subjective analysis which might heighten, inflame, deepen or even solidify 

prejudice against Joanie Baier.  
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The District Court argued the media did not bias potential jurors because 

no single pundit acted as “judge, jury and executioner” and because the reporting 

regarding the shooting was “purely factual, non-judgmental statements.”  (R.15-

16). This analysis is flawed in two ways because the focus is too narrow.  

First, while no single pundit may have acted as “judge, jury and 

executioner,” a constant parade of pundits, analysts and “contributors” on YAWN 

and other news outlets has the collective effect of a trial. Evidence was 

presented which may or may not be admissible or relevant in a court of law.  

Analysis was made which may or may not have been fair or legally accurate. 

Even the prosecutor participated in a way intended to create an environment 

favorable to prosecution. The only absent party was Joanie Baier. Her absence 

aggravates the effect of the trial before the media.  Baier is an unsophisticated, 

inexperienced media participant.  She is unable to match the tactical public 

relations skills of the U.S. Attorney. Moreover, she should not have to in order to 

preserve her right to due process. 

Even though the facts presented may have been accurate and even 

though the pundits may have avoided judgmental statements in their analysis, 

that does not mean that potential jurors were not persuaded by the information 

presented. The emphasis of certain facts over others has the potential to lead the 

public to judgment against Baier. This is especially true where the U.S. Attorney 

was able to make his case before the public through an interview with YAWN.   

The collective effect of this coverage was unfair to Baier.  
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Second, by isolating their analysis of whether the coverage was objective 

to the shooting, the District Court fails to consider the collective effect of all the 

story including the affair. (Dist.Ct. Opinion, 15) The District Court falsely assumes 

that potential jurors, as media consumers, compartmentalize bias by what may or 

may not be relevant in a legal proceeding. The romantic relationship between 

Joanie Baier, a 17-year-old minor, and Governor Owens is a sensational and 

explosive news story. How potential jurors see this story will color their potential 

bias against Joanie Baier. Governor Owens was extremely popular. (R.2). There 

is a “reasonable likelihood” that at least some potential jurors will be upset that 

Governor Owens has left office. Some of those same potential jurors may blame 

Joanie Baier for the Governor’s departure.  

3. The “reasonable likelihood” standard preserves the 
defendant’s right to be tried by an impartial panel of jurors by 
making a change of venue possible when the pressure of 
community expectations created by pretrial publicity threaten 
to influence potential jurors. 

 
The “reasonable likelihood” standard should be affirmed because doing so 

protects the accused from juror bias caused by community expectations. When 

her trial is remanded, Joanie Baier has the right to an impartial panel of jurors. 

Reynolds v. United States, 98 U.S. 145, 155, 25 L. Ed. 244, 246 (1878).  

The amplified and relentless pretrial publicity in this case is likely to create 

an intense public feeling regarding the trial and Baier. In Old York it is probable 

that some people blame Joanie Baier for the premature end of Governor Owens 

term in office. It is from this environment that jurors are drawn. Even if the 

individual juror does not hold a bias against Baier, she knows that she will have 
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to return to family, coworkers and friends to answer for the verdict. Those to 

whom the juror will answer will have formed their opinion through the relentless 

media coverage of the story. They will have based their  opinions on evidence 

that may not be relevant or admissible and legal analysis that may not be 

accurate. If the juror knows that the community expects a certain result, she is 

likely to be biased by that expectation. Estes, 381 U.S. 532, 85 S. Ct. at 1634 

(1965). 

Furthermore, where trial publicity is heightened, a change of venue 

protects against “cranks.” “[I]nquisitive strangers and ‘cranks’ might approach 

witnesses on the street with jibes, advice or demands for explanation of 

testimony. There is little wonder that the defendant cannot ‘prove’ the existence 

of such factors. Yet we all know from experience that they exist.” Estes v. Texas, 

381 U.S. at 551, 85 S. Ct. 1628, 1635 (1965). 

The citizens of Old York were relentlessly bombarded with every detail of 

the case through every imaginable media outlet. The story was explosive and 

triggered intense coverage.  This type coverage creates expectations within the 

community for how this case ought to be decided.  That expectation has the 

potential to prejudice jurors. Thus, to protect the defendants right to be judged by 

a panel of impartial jurors, the “reasonable likelihood” standard for a change of 

venue should be adopted. 

4. The interference of the U.S. Attorney in the media creates a 
“reasonable likelihood” that the defendant will not receive a 
fair trial without a change of venue. 
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The decision of the Circuit Court should be affirmed because the 

procedures used by the state made it more likely than not that Baier would not 

receive a fair trial. The accused is entitled to a fair trial under the due process 

clause of the Fourteenth Amendment. When a procedure employed by the state 

“involves such a probability that prejudice will result,” that procedure is “inherently 

lacking in due process.” Estes, 381 U.S. at 543, 85 S. Ct. at 1633. 

Baier was denied the right to a fair trial because the U.S. Attorney for the 

District of Old York filed charges “quickly” in order to “capitalize on [the] media 

attention.” (R.5). Consistent with this action, the U.S. Attorney vowed before the 

public to seek the harshest possible punishment. She also gave an exclusive 

interview to the YAWN television news network where she announced that she 

would seek a life sentence without the possibility of parole. This was more than 

merely offering comment before trial to the media to keep the public informed.  

The U.S. Attorney utilized the media as part of her prosecution strategy. This 

strategy “develops evidence” outside of the courtroom “where there is full judicial 

protection of the defendant's right of confrontation, of cross-examination, and of 

counsel.” Turner, 379 U.S. at 473, 85 S. Ct. at 550; See also Patterson v. 

Colorado, 205 U.S. 454, 462, 27 S. Ct. 556, 558 (1907). This leaves the accused 

with two untenable options- either rebut the public statements or engage the 

media and risk further damaging your case and credibility.   By remaining silent, 

the accused risks an inference of guilt, especially where media scrutiny is 

constant and continuous. This risk is heightened where a defendant like Joanie 

Baier lacks public relations sophistication while other parties including the U.S. 
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Attorney and Governor Owens are adept at interacting with the media 

successfully. 

The historical purpose of a public trial was to prevent abuses by the state. 

Public trials ensure that the accused are treated fairly before the law. Estes, 381 

U.S. at 539 85 S. Ct. at 1631. It would be highly ironic if this Court allowed the 

State to create an environment favorable to prosecution through the use of the 

media as a part of their trial strategy. 

 
D. Publicity of a given case in other possible venues should not 

prevent a change of venue where the original venue has had more 
focused pretrial publicity than other venues and has the original 
venue has more emotional ties to the case than the other possible 
venues.  

 
This court should affirm the Circuit Court because it is more likely that 

Joanie Baier will get a fair trial if the motion for change of venue is granted on 

remand and Baier is tried outside the District of Old York. The District Court 

argued that because the media coverage of the Governor’s affair and shooting 

were nation-wide, a change of venue will have no effect upon preventing 

prejudice from pretrial publicity.  However, it is much less likely that Joanie Baier 

can get a fair trial in Old York.  This supports a change of venue. 

In United States v. McVeigh, Timothy McVeigh, the Oklahoma City 

bomber was seeking a second change of venue.  McVeigh had originally been 

granted a change of venue from Oklahoma City to Denver “because of the 

intensity of the emotional impact of the bombing, and its attendant publicity, on all 

Oklahomans, it would be impossible for McVeigh to receive a fair jury trial 

anywhere in the State of Oklahoma.” McVeigh, 153 F.3d at 1180, 1998 U.S. App. 
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LEXIS 21877  at 14. When McVeigh again sought a change of venue from 

Denver due to national publicity, the court denied the motion.  The court 

reasoned that the people in Denver could provide objective jurors in a way that 

Oklahoma City could not because the citizens of Denver were not personally tied 

to the bombing.   

Similarly, while the entire nation knows of Governor Owens’ affair with 

Joanie Baier and of the subsequent shooting, the people in Old York are 

personally tied to the story in a way that others in the country are not. First, the 

people in Old York experienced a more intensive media bombardment. They 

were subjected to not only national news coverage like the rest of the nation, but 

duplication of that relentless coverage on the local level. Additionally, because 

Governor Owens was so popular, there are likely citizens of Old York who remain 

upset about his departure.  In contrast, citizens in other states and federal 

districts were not ever represented by, or directly politically connected to, 

Governor Owens. As with any elected official, there is also a minority of people 

who didn’t like Governor Owens before he left office.  There is a “reasonable 

likelihood” that some people within both of these groups will be prejudiced.   In 

contrast, the feelings of persons from outside the District of Old York are likely to 

be personally indifferent to both Governor Owens and Joanie Baier. This would 

make it more likely that Joanie Baier would get a fair trial by granting the motion 

for a change of venue on remand.  
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II.  THIS COURT MUST AFFIRM THE COURT OF APPEALS’ CORRECT 

CONCLUSION THAT A LIFE SENTENCE WITHOUT POSSIBILITY OF 
PAROLE IMPOSED ON A JUVENILE WHO COMMITS A NONCAPITAL 
OFFENSE VIOLATES THE EIGHTH AMENDMENT’S PROHIBITION ON 
CRUEL AND UNUSUAL PUNISHMENT AND IS, THEREFORE, 
UNCONSTITUTIONAL.  

 
This Court must affirm the United States Court of Appeals for the 

Fourteenth Circuit’s correct holding that a life sentence without possibility of 

parole imposed on a juvenile offender who commits a noncapital offense violates 

the Eighth Amendment’s prohibition on cruel and unusual punishment and is 

therefore unconstitutional. By affirming the decision of the Appellate Court, this 

Court will ensure that constitutionally permissible punishment is imposed on 

young Joanie Baier.  

The Eighth Amendment demands that “Excessive bail shall not be 

required, nor excessive fines imposed, nor cruel and unusual punishments 

inflicted.” U.S. Const. amend. VIII. Without further elaboration in the text of the 

Eighth Amendment, it becomes the duty of this Court to define the parameters of 

the Eighth Amendment.  

“The authors of the Eighth Amendment drafted a categorical 
prohibition against the infliction of cruel and unusual punishments, but 
they made no attempt to define the contours of that category. They 
delegated that task to future generations of judges who have been guided 
by the ‘evolving standards of decency that mark the progress of a 
maturing society.’”  

 
Thompson v. Oklahoma, 487 U.S. 815, 821, 108 S.Ct. 2687, 2691 (1988) 

(quoting Trop v. Dulles, 356 U.S. 86, 101, 78 S.Ct. 590, 598 (1958)). 

Rising to this task, judicial precedent has established the guidelines for 

applying Eighth Amendment protections. A punishment is unconstitutional if (1) 
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social values reject its legitimacy; or (2) the punishment is impermissibly 

excessive or disproportionate to the crime being punished. See Harris v. Wright, 

93 F.3d 581 (1996); Ewing v. California, 538 U.S. 11, 123 S.Ct. 1179 (2003).  

First, social values regarding punishment are reflected in the conduct of 

legislatures and juries. “[J]urisprudence has consistently recognized that 

contemporary standards, as reflected by the actions of legislatures and juries, 

provide an important measure of whether the [sentencing] is ‘cruel and unusual.’” 

Thompson at 823, 108 S.Ct. at 2692.  

Second, excessiveness and proportionality are determined in two ways. 

The court must first make a threshold determination that the case is a “rare 

occurrence.” Harmelin v. Michigan, 501 U.S. 957, 1005, 111 S.Ct. 2680 

(1991)(KENNEDY, J., concurring in part and concurring in judgment); Solem v. 

Helm, 463 U.S. 277, 293-300, 103 S.Ct. 3001, 3011-3015 (1983); Weems v. 

U.S., 217 U.S. 349, 377-381, 30 S.Ct. 544, 553-555 (1910). If this case is a “rare 

occurrence,” this Court must consider the culpability of the defendant. “It is 

generally agreed ‘that punishment should be directly related to the personal 

culpability of the criminal defendant.’” Thompson at 832, 108 S.Ct. at 2697 

(quoting California v. Brown, 479 U.S. 538, 545, 107 S.Ct. 837, 841 (1987) 

(O’CONNOR, J., concurring)). This Court must also consider the underlying 

purposes of the criminal justice system and whether those purposes are 

advanced by the punishment imposed. “[A] punishment is ‘excessive’ and 

unconstitutional if it…makes no measurable contribution to acceptable goals of 

punishment and hence is nothing more than the purposeless and needless 
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imposition of pain and suffering[.]” Coker v. Georgia, 433 U.S. 584, 592, 97 S.Ct. 

2861, 2866 (1977) (citing  Gregg v. Georgia, 428 U.S. 153, 96 S.Ct. 2909 

(1976)); see also Thompson at 837-838, 108 S.Ct. at 2700. 

A.  Social values reject the legitimacy of a life sentence without the possibility 
of parole for a juvenile offender who commits a noncapital offense and the 
punishment is therefore unconstitutional under the Eighth Amendment.  
 

Social values reject the legitimacy of a life sentence without the possibility 

of parole for a juvenile offender who commits a noncapital offense. Therefore, 

this Court must conclude the imposition of the punishment is a violation of the 

Eighth Amendment’s prohibition on cruel and unusual punishment and 

unconstitutional. Accordingly, this Court must affirm the Court of Appeal’s correct 

conclusion that “life imprisonment without the benefit of parole for a seventeen-

year-old offender, under all the circumstances, is intolerable to our sense of 

fundamental fairness.” (App.Ct. Opinion, 29).  

Social values influence the parameters of the Eighth Amendment. Social 

values reflect a society’s shared beliefs about how things should be, how to value 

them, which things are good or bad, and which actions are right or wrong. See V. 

Lee Hamilton & Steve Rytina, Social Consensus on Norms of Justice: Should the 

Punishment Fit the Crime? 85 AJS 117-118 (1980). Social values regarding 

punishment are reflected in the conduct of legislatures and juries. Thompson v. 

Oklahoma, 487 U.S. 815, 823, 108 S.Ct. 2687, 2692 (1988). The conduct of both 

legislatures and juries support the conclusion that the imposition of a life 

sentence without the possibility of parole on a juvenile who has committed a 

noncapital offense violates the Eighth Amendment. See Thompson at 823, 108 
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S.Ct. at 2692; Roper v. Simmons, 543 U.S. 551, 560-561, 125 S.Ct. 1183, 1190 

(2005); Trop v. Dulles, 356 U.S. 86, 102, 78 S.Ct. 590, 59 (1958); Coker v. 

Georgia, 433 U.S. 584, 596, 97 S.Ct. 2861, 2868 (1977); Enmund v. Florida, 458 

U.S. 782, 796-797, 102 S.Ct. 3368, 2276-3377 (1982).  

i. Social values are reflected in legislative action which rejects the 
legitimacy of a life sentence without the possibility of parole imposed on a 
juvenile offender who commits a noncapital offense.    

 
Initially, this Court must consider that actions taken by state and federal 

legislatures reject the legitimacy of a life sentence without the possibility of parole 

imposed on a juvenile offender who commits a noncapital offense. Actions taken 

by state and federal legislatures reflect social values. Therefore, social values 

should influence this Court to conclude that a life sentence without the possibility 

of parole imposed on a juvenile offender who has committed a noncapital offense 

violates the Eighth Amendment.  

To understand how social values—through the actions of state and federal 

legislatures—reject the legitimacy of a life sentence without parole for juvenile 

offenders who have committed a noncapital offense, it is first necessary to 

understand who legislative action rejects the legitimacy of the death penalty. The 

most objective measures of legislative action regarding punishment is state and 

federal sentencing statutes and guidelines. Sentencing statutes and guidelines 

are only advisory and encourage judicial discretion to tailor sentencing to the 

individual being punished. See U.S. v. Booker, 543 U.S. 220, 125 S.Ct. 738, 764 

(2005); Thompson at 823, 108 S.Ct. at 2692; Roper at 560-561, 125 S.Ct. at 

1190; Trop at 102, 78 S.Ct. at 590. 



31 
 

Under legislative sentencing statutes and guidelines, life imprisonment 

without the possibility of parole is the highest level of punishment in Alaska, 

Hawaii, Iowa, Maine, Massachusetts, Michigan, Minnesota, North Dakota, New 

Jersey, New Mexico, New York, Rhode Island, Vermont, West Virginia, 

Wisconsin, and the District of Columbia. See Tracy L. Snell, Capital Punishment 

2000, Bureau of Justice Statistics 2 (2001); States With and Without the Death 

Penalty, http://www.deathpenaltyinfo.org/home (last updated February 20, 2010). 

Similarly, the American Bar Association, the American Law Institute, and the 

international community have rejected the death penalty as a legitimate form of 

punishment. Thompson at 830-831, 108 S.Ct. at 2696 (citing Summary of Action 

Taken by the House of Delegates (1983) ABA. 17.); Trop at 102, n. 35, 78 S.Ct. 

at 598, n. 35; Coker at 596, n.10, 97 S.Ct. at 2868, n. 10; Enmund at 796-797, n. 

22, 102 S.Ct. at 2276-3377, n. 22.  

The Model Penal Code § 6.06 cmt. (b)(2) discusses the relationship 

between the death penalty and life imprisonment without the possibility of parole.  

“Short of the death penalty, in nearly every American jurisdiction in 
the early 21st century, a life term of imprisonment without the possibility of 
release is now the most severe punishment authorized in the criminal 
code…The widespread use of life prison sentences without parole in the 
United States has been driven largely by the role of such sentences in the 
ongoing death-penalty debate. In many jurisdictions, life without parole 
serves as the chief alternative to capital punishment for the most serious 
homicides.”  
 

Model Penal Code § 6.06 cmt. (b)(2). It is settled law that the actions of state and 

federal legislatures support a finding by this Court that a juvenile who has been 

convicted of a capital crime should not receive the death penalty, and therefore, 

that a juvenile should receive a lesser sentence than he would as an adult. Roper 



32 
 

at 568, 569, 125 S.Ct. at 1194, 1195 (holding the Eighth Amendment prohibits 

the imposition of the death sentence on juvenile offenders because juveniles are 

inherently less culpable than adult offenders); see also (App.Ct. Opinion, 

28)(citing Roper at 564, 125 S.Ct. at 1183).  

To remain consistent with the holding in Roper, the Court must conclude 

that the actions of state and federal legislatures reject a life sentence without 

parole as a legitimate punishment for a juvenile who has committed a noncapital 

offense. Life imprisonment without parole “is now the most severe punishment 

authorized in the criminal code” and “the chief alternative to capital punishment 

for the most serious homicides.” Model Penal Code § 6.06 cmt. (b)(2). In other 

words, state and federal legislatures have reserved life imprisonment without 

parole for offenders who have committed a capital offense. Subsequently, an 

adult who has committed a noncapital offense should not receive life 

imprisonment without parole. It follows that a juvenile must never be sentenced 

to life imprisonment without the possibility of parole because a juvenile must 

receive a lesser sentence than an adult. See Roper at 569, 125 S.Ct. at 1195; 

Thompson at 825, 108 S.Ct. at 2693. Thus, this Court must conclude that 

legislative action rejects the legitimacy of a life sentence without the possibility of 

parole imposed on a juvenile offender who commits a noncapital offense.    

ii. Social values are reflected in juries which reject the legitimacy of a life 
sentence without the possibility of parole imposed on a juvenile offender 
who committed a noncapital offense. 
 
Next, this Court must consider that juries reject the legitimacy of a life 

sentence without parole imposed on a juvenile offender who commits a 



33 
 

noncapital offense. Decisions made by juries reflect social values. Therefore, the 

conduct of juries should influence this Court to conclude that a life sentence 

without the possibility of parole imposed on a juvenile offender who has 

committed a noncapital offense violates the Eighth Amendment.  

To understand how social values—as reflected by juries—reject the 

legitimacy of a life sentence without the possibility of parole imposed on a 

juvenile offender who commits a noncapital offense, it is first necessary to 

understand how juries have rejected the death penalty. In Furman v. Georgia, 

408 U.S. 238, 92 S.Ct. 2726 (1972), the court rejected the death penalty as a 

legitimate punishment for offenders who have committed noncapital offenses. In 

reaching its decision, the Supreme Court utilized Department of Justice statistics 

and a study of capital cases in Texas from 1924 to 1968. See Furman at 250, 92 

S.Ct. at 2733 (finding that only 15-20% of those convicted of murder are 

sentenced to death). Fifteen years later, the Supreme Court again looked at the 

practice of juries to sentence an individual to death. See Thompson v. Oklahoma, 

487 U.S. 815, 832, 108 S.Ct. 2687, 2697 (1988) (finding that only 0.02% of those 

convicted of willful criminal homicide are sentenced to death). These statistics 

demonstrate a trend: juries are increasingly reluctant to sentence even the most 

heinous of adult criminals to death. Thus, similar to the action of state and federal 

legislatures, juries accept a life sentence without the possibility of parole as the 

highest level of punishment.   

Juries are also likely to impose a lesser sentence on a juvenile offender 

who has committed the same category of offense as an adult. “[E]ven in the 20 
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States without a formal prohibition, the execution of juveniles is infrequent.” 

Roper at 553, 125 S.Ct. 1185. In this case, the Court of Appeals utilized a 2009 

study of juvenile sentencing to reach its correct conclusion. The study indicates 

that of 41,095 persons serving life sentences without parole only 0.04% are 

juveniles. See Ashley Nellis and Ryan S.King, No Exit: The Expanding Use of 

Life Sentences in America, The Sentencing Project 1, 15 (2009); see also 

(App.Ct. Opinion, 28). The Court of Appeals also pointed out that “[m]ore than 

fifty percent of [juveniles serving life sentences without] are in only five states. 

(App.Ct. Opinion, 28) (citing Ashley Nellis and Ryan S.King, No Exit: The 

Expanding Use of Life Sentences in America, The Sentencing Project at 16). 

These statistics also demonstrate a trend: juries impose a lesser sentence on a 

juvenile offender who has committed the same category of offense as an adult.  

Collectively, these trends demonstrate why juries reject the legitimacy of 

life sentences without parole for juveniles who have committed a noncapital 

offense. Juries increasingly accept a life sentence without the possibility of parole 

as the highest level of punishment for adults. Juries also accept imposing lesser 

penalties for juvenile offenders than adult offenders. The alignment of these 

trends reveals that juries accept a lesser penalty than life imprisonment without 

parole for juvenile offenders. Thus, this Court must conclude that the conduct of 

juries rejects the legitimacy of a life sentence without the possibility of parole 

when imposed on a juvenile offender who commits a noncapital offense.  

Therefore, this Court must recognize social values—as reflected in the 

conduct of legislatures and juries—reject the legitimacy of a life sentence without 
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the possibility of parole imposed on a juvenile offender who committed a 

noncapital offense. 

B. The Court of Appeals used proper judicial discretion to recognize this 
case as a “rare occurrence” which requires further analysis of the culpability of 
the respondent and the advancement of penological purposes, neither of which 
are present in this case.  

 
Social values may aid the court in its decision. However, constitutional 

interpretation is ultimately left to the judicial branch. Thompson v. Oklahoma, 487 

U.S. 815, 833, 108 S.Ct. 2687, 2698 (1988); Ollman v. Evans, 242 U.S.App.D.C. 

301, 326-327, 750 F.2d 970, 995-996 (1984)(Bork, J., concurring)).  This Court 

must determine if the Eighth Amendment permits a 17 year-old girl to be locked 

away for the remainder of her life for impassioned and dangerous conduct. This 

Court should affirm the Court of Appeals’ correct conclusion that the imposition of 

a life sentence without the possibility of parole on a juvenile offender who 

commits a noncapital offense is excessive and a violation of the Eighth 

Amendment’s prohibition on cruel and unusual punishment. By doing so, this 

court would ensure that constitutionally permissible punishment is imposed on 

young Joanie Baier. 

To determine that the imposition of a life sentence without parole on a 

juvenile offender who has committed a noncapital offense is excessive or 

disproportionate, the Court must first determine if the case is a “rare occurrence.” 

Harmelin v. Michigan, 501 U.S. 957, 1005, 111 S.Ct. 2680 (1991)(KENNEDY, J., 

concurring in part and concurring in judgment); Solem v. Helm, 463 U.S. 277, 

293-300, 103 S.Ct. 3001, 3011-3015 (1983); Weems v. U.S., 217 U.S. 349, 377-

381, 30 S.Ct. 544, 553-555 (1910). If the court determines the crime and 
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punishment are a “rare occurrence,” the court must next consider the culpability 

of the particular defendant and whether the underlying purposes of the criminal 

code are advanced by imposing the sentence on this particular defendant or 

class of defendants. See Solem at 290-291, 103 S.Ct. at 3001; Harmelin at 1005, 

111 S.Ct. at 2680 (KENNEDY, J., concurring in part and concurring in 

judgment)). “[This] analysis will ‘validate’ or invalidate ‘an initial judgment that a 

sentence is grossly disproportionate to a crime.’” Ewing v. California, 538 U.S. 

11, 37, 123 S.Ct. 1179, 1194 (2003) (STEVENS, dissent) (citing Solem at 290-

291, 103 S.Ct. at 3001); Harmelin at 1005, 111 S.Ct. at 2680(KENNEDY, J., 

concurring in part and concurring in judgment)). 

At different times, the court has considered different factors relevant for 

determining whether a punishment is a “rare occurrence.” See Ewing at  22, 123 

S.Ct. at 1186; Solem at 292, 103 S.Ct. 3001; Harmelin at 1001, 111 S.Ct. at 

2680 (KENNEDY, J., concurring in part and concurring in judgment); Rummel v. 

Estelle, 445 U.S. 263, 265-266, 276, 278, 280-281, 100 S.Ct. 1133 (1980). 

Factors the court has considered in the past include:  the gravity of the offense, 

the harshness of the penalty, the sentences imposed on like criminals in the 

same jurisdiction, the sentences imposed for like crimes in other jurisdictions, 

explicit legislative directive, the length of time that the offender is likely actually to 

spend in prison, the offender’s actual behavior, other offense-related 

circumstances, and the offender’s criminal history. See Ewing at 22, 123 S.Ct. at 

1186 (quoting Solem at 292, 103 S.Ct. at 3001); Harmelin at 1001, 111 S.Ct. at 
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2680 (KENNEDY, J., concurring in part and concurring in judgment); Rummel at 

265-266, 276, 278, 280-281, 100 S.Ct. 1133. 

Respondent does not ignore the gravity of the offense. Joanie Baier did 

force Governor Owens, at gun point, to drive her back to her parents’ house. 

Joanie Baier did shoot Governor Owens twice. Joanie Baier was charged with a 

firearm offense, assault with intent to kill, kidnapping, and attempted murder. 

(Record, 3). However, the remainder of the factors this Court may consider 

emphasize the extraordinary nature of the case. As respondent has articulated, 

sentences imposed on juveniles should be less harsh than those imposed on 

adults. See Roper at 564, 125 S.Ct. at 1183; Thompson at 833, 108 S.Ct. at 

2698. On this fact alone, Roper and Thompson would urge this Court to find this 

an extraordinary case that requires further analysis. Id.  Beyond precedent and 

logic, this Court may consider that there is no explicit legislative directive on this 

matter, that Joanie Baier has no prior convictions of any kind, and the 

extraordinary facts of the case. Governor Owens was much older than Joanie 

Baier. His conduct was nothing short of child-molestation. Joanie Baier was 

mentally and physically abused by Governor Owens to the brink of her sanity. 

Although she was at close range when she fired the two shots at Governor 

Owens, she failed to administer a fatal blow to the Governor. When the police 

arrived, they found Joanie Baier sitting in the corner, emotionally devastated. The 

Supreme Court emphasized that a key difference between Rummel (finding the 

sentencing to be constitutional) and Solem (finding the sentencing to be 

unconstitutional) is that the offender in Rummel was sentenced with the 
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possibility of parole, while the offender in Solem was sentenced without 

possibility of parole. See Ewing at 38, 123 S.Ct. at 1194. If this Court fails to 

affirm the Court of Appeals’ decision, Joanie Baier will spend the rest of her life in 

prison. Joanie Baier will die in prison when she is 81 years old. See Period Life 

Table, http://www.ssa.gov/OACT/STATS /table4c6.html (last updated April 22, 

2009).  

For these reasons, this Court should determine that the case presents a 

“rare occurrence,” and move forward in further analysis—specifically, determining 

whether the juvenile’s culpability should be measured by the same standard as 

that of an adult and whether the underlying purposes of the criminal code will be 

advanced by imposing a life sentence without parole on a juvenile offender.  

This Court has already determined that a juvenile is less culpable than an 

adult.  

“’Adolescents … are more vulnerable, more impulsive, and less self-
disciplined than adults. Crimes committed by youths may be just as harmful to 
victims as those committed by older persons, but they deserve less punishment 
because adolescents may have less capacity to control their conduct and to think 
in long-range terms than adults. Moreover, youth crime as such is not exclusively 
the offender’s fault; offenses by the young also represent a failure of family, 
school, and the social system, which share responsibility for the development of 
America’s youth.’”  

 
Eddings v. Oklahoma, 455 U.S. 104, 115, n. 11, 102 S.Ct. 869, 877, n. 11 

(quoting the 1978 Report of the Twentieth Century Fund Task Force on 

Sentencing Policy Toward Young Offenders) (1982); Goss v. Lopez, 419 U.S. 

565, 590-591, 95 S.Ct. 729 (1975)(dissenting opinion); Bellotti v. Baird, 443 U.S. 

622, 635, 99 S.Ct. 3035, 3043 (1979); (App.Ct. Opinion, 26-27).   
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“Thus, the Court has already endorsed the proposition that less 
culpability should attach to a crime committed by a juvenile than to a 
comparable crime committed by an adult. The basis for this conclusion is 
too obvious to require extended explanation. Inexperience, less education, 
and less intelligence make the teenager less able to evaluate the 
consequences of his or her conduct while at the same time he or she is 
much more apt to be motivated by mere emotion or peer pressure than an 
adult. The reasons why juveniles are not trusted with the privileges and 
responsibilities of an adult also explain why their irresponsible conduct is 
not as morally reprehensible as that of an adult.” 

  
Thompson at 835, 108 S.Ct. at 2699-2699. 

The court must then consider whether punitive purpose is advanced by 

imposing a life sentence without parole on a juvenile offender who has committed 

a noncapital offense. Thompson at 833, 108 S.Ct. at 2698 (quoting Enmund v. 

Florida, 458 U.S. 782, 797, 102 S.Ct. 3368, 3376 (1982)). “A sentence can have 

a variety of justifications, such as incapacitation, deterrence, retribution, or 

rehabilitation…Some or all of these justifications may play a role in a State’s 

sentencing scheme.” Ewing at 25, 123 S.Ct. at 1187 (referencing 1 W. LaFave & 

A. Scott, Substantive Criminal Law § 1.5, pp. 30-36 (1986) (explaining theories of 

punishment). For life sentences without parole, the court has accepted 

prevention of recidivism and deterrence of crime as proper justifications under 

the Eighth Amendment. See Ewing at 26, 123 S.Ct. at 1188.  

Recidivism is not advanced by sentencing Joanie Baier to life 

imprisonment without parole. The Court accepted this justification in Ewing 

because California’s three-strikes law was directly aimed at repeat offenders. 

Respondent does not have a criminal history and has not shown a propensity 

toward crime. Due to the extraordinary circumstances surrounding this crime, 

recidivism is not a plausible justification.  
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Deterrence is also not advanced by sentencing Joanie Baier to life 

imprisonment without parole. The potential deterrent value of a life sentence 

without parole for a teenager is insignificant for two reasons. First, a teenage 

offender is not capable of making a valuable of cost-benefit analysis. A teenage 

offender would disregard the gravity of a possible life sentence without parole. 

See Thompson at 837-838, 108 S.Ct. at 2700. Second, even if a teenager would 

be able to fully appreciate the consequences of his or her actions, “it is fanciful to 

believe that he would be deterred by the knowledge that [only a] small number of 

persons his age” have been given such a serious sentence. Id. Given the lesser 

culpability of juvenile offenders the underlying purposes of a life sentence without 

parole are not advanced. See id. at 836-837, 108 S.Ct. at 2699-2700. Thus, 

imposing the sentence is “nothing more than the purposeless and needless 

imposition of pain and suffering” and, subsequently, an unconstitutional 

punishment. Coker v. Georgia, 433 U.S. at 592, 97 S.Ct. at 2866.   

In affirming the Court of Appeals’ decision and remanding the case to 

further proceedings, this Court should direct the lower court to consider the 

rehabilitative purposes of punishment and sentence Respondent accordingly.   

CONCLUSION 

 For the reasons set forth above, the judgment of the Court of Appeals for 

the Fourteenth Circuit should be affirmed.  

 

Respectfully submitted this 25th day of February, 2010.  
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