
MEMORANDUM 
 
TO:   Assistant Attorney General Leslie C. Levy 
 
FROM:  Thomas Grover 
 
DATE:   September 2, 2010 
 
RE: Standing of direct and indirect purchasers in antitrust violations in  

Nebraska; parens patriae authority of the Attorney General; 
availability of “pass-on” defense in Nebraska 

 
 

1. Overview 
 

The State of Nebraska is party to a multi-state antitrust action against several 

manufacturers of dynamic random access memory (DRAM).   The manufacturers are 

accused of violating antitrust laws by conspiring to set DRAM prices as well as allocate 

market share.  As a part of the action, the Nebraska Attorney General’s Office needs to 

know whether Nebraska antitrust law bars claims by indirect purchasers, whether the 

Attorney General has the capacity to represent direct and indirect purchasers and whether 

manufacturers are able to assert a “pass-on” defense.    

2. Issue #1: Under Nebraska law, do indirect purchasers have standing to bring 
an antitrust action?  

 
In Nebraska, indirect purchasers may bring claims for antitrust violations. An 

indirect purchaser is a consumer or business that indirectly purchases a product whose 

price has been inflated by antitrust violations.  For example, if X produces and distributes 

a product in violation of antitrust laws to Y who then sells the product to Z, Z is the 

indirect purchaser and Y is the direct purchaser.  

In Arthur v. Microsoft Corp., 267 Neb. 586, 676 N.W.2d 29 (2004), the Nebraska 

Supreme Court held that indirect purchasers had standing to bring a suit against 



Microsoft for violation of the Nebraska Consumer Protection Act, Neb. Rev. Stat., §§59-

1601 et seq.   “The [Nebraska Consumer Protection] Act was intended to be an antitrust 

measure to protect Nebraska consumers from monopolies and price-fixing conspiracies.” 

Arthur, 267 Neb. at 597; See also Nelson v. Lusterstone Surfacing Co., 258 Neb. 678, 605 

N.W.2d 136 (2000).  

Neb. Rev. Stat. §59-1601 grants standing to any “injured person dealt directly or 

indirectly” by violations of the Nebraska Consumer Protection Act a cause of action for 

recovery in a civil action.   Other provisions of Nebraska antitrust law grant standing to 

persons dealt with “directly or indirectly.”   See Neb. Rev. Stat. §59-821.   

Interpretation of Nebraska antitrust law should follow corresponding federal case 

law. In Nebraska, “the Legislature has required state courts to harmonize their 

interpretation of state law with the interpretation of similar federal law by federal courts.”   

Arthur, 267 Neb. at 598, 676 N.W.2d at 37; See also Neb. Rev. Stat. §59-829. Where the 

language of state antitrust law mirrors federal law, Nebraska courts “shall follow the 

construction given to the federal law by the federal courts." Neb. Rev. Stat. §59-829.    

 Relying on this deference, Microsoft asserted that the indirect purchaser plaintiffs 

in Arthur lacked standing. Microsoft argued Illinois Brick Co. v. Illinois, 431 U.S. 720, 

97 S. Ct. 2061 (1977) barred indirect purchasers from bringing civil suits under federal 

antitrust law. Illinois Brick Co. narrowly interpreted “directly or indirectly” from the 

Clayton Act to bar standing for indirect purchasers.    According to this argument, the 

plaintiffs in Arthur were barred from asserting a claim under the Nebraska Consumer 

Protection Act because federal case law, through Illinois Brick Co., barred standing to 

indirect purchasers.    



However, the Court found this argument unpersuasive.  Federal antitrust law 

supplements, but does not preempt state antitrust law. Therefore, state legislatures are 

free to remove the Illinois Brick Co. bar on indirect purchasers. California v. ARC 

America Corp., 490 U.S. 93, 102, 109 S. Ct. 1661, 1665 (1989). In direct response to 

Illinois Brick Co., the 2002 Nebraska Legislature amended Neb Rev. Stat. §59-1609 to 

remove the bar placed on indirect purchasers.  Kanne v. Visa U.S.A. Inc., 272 Neb. 489, 

497 (Neb. 2006).   The amendment gives standing to “parties who dealt indirectly with 

the defendant.” Neb Rev. Stat. §59-1609.01.  

Relying on the 2002 amendments, the Arthur held that the indirect purchasers had 

standing to bring an antitrust claim against Microsoft.  Arthur, 267 Neb. at 600, 676 

N.W.2d at 39.  As such, in Nebraska standing is given to “any person who is injured by a 

violation of Neb Rev. Stat. §§59-1602 to 59-1606 which directly or indirectly affects the 

people of Nebraska.” Id., 267 at 598, 676 N.W.2d at 38. 

a. Does the Attorney General represent the indirect purchasers 
(consumers) and direct purchasers (retailers)? 

 
The Attorney General has the capacity to represent both direct purchasers 

(retailers) and indirect purchasers (consumers) in an antitrust action.  The Attorney 

General has “authority to bring civil actions in the name of the state against anyone found 

violating either state or federal antitrust laws.” Neb. Rev. Stat. §84-212.  This expansive 

authority is inclusive of all antitrust law, including the Nebraska Consumer Protection 

Act.  Id. The Attorney General may act “as parens patriae of the citizens of this state 

with respect to damages personally sustained by such citizens, and he may recover the 

aggregate damages sustained by the citizens of this state, without separately proving the 



individual claims of each such citizen.”  Id.  In this capacity, the Attorney General may 

seek treble damages. Id.   

As long as the resellers or end user businesses are citizens of the State of 

Nebraska, the Attorney General may bring an anti-trust action parens patriae. 

3. Issue #2: May a defendant in an antitrust action assert a “pass-on” defense 
under Nebraska law?  Can a defendant claim the direct purchaser was 
unharmed because the costs were passed on to indirect purchasers? 

 
A pass-on defense is generally not available to defendants of antitrust actions in 

Nebraska.  Under a “pass-on” defense, a manufacturer may assert as a defense that 

plaintiff retailers were unharmed by any antitrust violations because increased costs have 

passed on to indirect purchasers (consumers).  See Clayworth v. Pfizer, Inc., 49 Cal. 4th 

758, 786, 233 P.3d 1066, 1086 (Cal. 2010) (holding that the pass-on defense was 

available in California) rev’d, 2010 Cal. LEXIS 7262 (2010). If such an argument is 

successful, the Nebraska Attorney General’s Office could be barred from bringing a 

parens patriae action on behalf of harmed direct purchasers (retailers).   

The defense may be invoked where “claims are asserted by both parties who dealt 

directly with the defendant and parties who dealt indirectly with the defendant.”  Neb. 

Rev. Stat. §59-821.01; Neb. Rev. Stat. §59-1609.01.    The Defendant may make “a partial 

or complete defense” by showing “that the illegal overcharge or undercharge has been 

passed on to others who are themselves entitled to recover so as to avoid duplication of 

recovery of such damages.” Neb. Rev. Stat. §59-821.01(1); Neb. Rev. Stat. §59-

1609.01(1).  The purpose of the “pass-on” defense in Nebraska is to prevent duplicate 

recovery. 



The Nebraska Supreme Court encountered a “pass-on” defense based upon 

duplication in Kanne v. Visa U.S.A. Inc.  In Kanne, consumers had argued that they were 

injured by antitrust violations because the interchange fees charged by VISA drove up the 

price of consumer goods. The Nebraska Supreme Court held that consumers lacked 

standing to bring a claim against VISA for two reasons.  First, the plaintiff consumers did 

not purchase any goods or services directly from VISA.  They were not direct or indirect 

purchasers. Kanne, 272 Neb. at 499, 723 N.W.2d at 301. Second, and relevant to 

duplicate recovery, the court found that VISA had already settled with merchants.  Id., 

272 Neb. at 502, 723 N.W.2d at 303.  Even if the consumer plaintiffs would have 

otherwise had standing, their claims would still be barred because VISA had already paid 

damages for the same antitrust violation.   

Kanne held that plaintiffs in an anti trust action must show “(1) the defendant 

received money, (2) the defendant retained possession of the money, and (3) the 

defendant in justice and fairness ought to pay the money to the plaintiff.”  Id., 272 Neb. at 

501, 723 N.W.2d at 302; See also Kissinger v. Genetic Eval. Ctr., 260 Neb. 431, 618 

N.W.2d 429 (2000); Fackler v. Genetzky, 257 Neb. 130, 595 N.W.2d 884 (1999). 

 Moreover, the plain meaning of the statute suggests the defense is only available 

when “claims are asserted by both [direct and indirect] parties.” Neb. Rev. Stat. §59-

821.01 & Neb. Rev. Stat. §59-1609.01 [Emphasis added].  “In the absence of anything to 

the contrary, statutory language is to be given its plain and ordinary meaning; an 

appellate court will not resort to interpretation to ascertain the meaning of statutory words 

which are plain, direct, and unambiguous.” Sydow v. City of Grand Island, 263 Neb. 389, 

397 (Neb. 2002). 



Finally, there does not appear to be any statute or case law which supports the 

proposition that a Defendant may assert a defense that argues the reseller was not injured 

because overcharges were passed along to the consumer.  In fact, courts have consistently 

held that direct purchasers may bring a claim for antitrust violations because the injuries 

to indirect purchasers are often too small to create an incentive to take action.  Under this 

line of cases, is better that direct purchasers obtain a windfall than those who violate 

antitrust law. Commonwealth Edison Co. v. Allis-Chalmers Mfg. Co., 335 F.2d 203, 209, 

1964 U.S. App. LEXIS 4530 (7th Cir. Ill. 1964).   

4. Conclusion 

In Nebraska, the Attorney General may bring antitrust actions on behalf of both 

direct and indirect purchasers.   The “pass-on” defense is not available to defendants 

except to prevent duplicate damages.   

 
 


